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The thesis of this talk is that whether we achieve equality for women 
turns on whether governments agree that they have a positive role to 
play as a redistributor of opportunities and resources.  
 
During the last 50 years we have witnessed first a solid 
acknowledgement of the significance of government’s role in creating 
equality in Canadian society through laws and programs, and then a 
repudiation of that role, a turn towards an Americanized view that 
government is always bad, and government intervention in so-called 
private sphere of the market and the family to correct discrimination 
is, by definition, abusive.  
 
There are many articulations of this latter position, but a recent one is 
Thomas Flanagan’s op ed piece in the last week’s Globe and Mail. 
Flanagan says that the very existence of human rights commissions 
is an abuse.  They enforce anti-discrimination laws, not real rights like 
freedom of speech and worship and ownership of property. And the 
market should be allowed to take care of discrimination without 
government interference. Discrimination undermines competition, 
since it reduces the available pool of talent, and although competitive 
markets may not immediately abolish discriminatory practices, they 
tend to erode them over time by making discrimination unprofitable.  
 
For the proposition that the market will – over time – take care of 
discrimination on its own, Mr. Flanagan offers no evidence.  Nor does 
he offer any explanation for why, if markets are self-correcting, this 
late in human history, discrimination has not yet disappeared.  
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The evidence seems to indicate the opposite: that the market likes 
discrimination, as it searches perpetually for a cheaper pool of labour. 
Workers who are more vulnerable because of sex or race or country 
of origin, and especially any combination of the three, work for less 
money, in worse conditions.  In Vancouver recently, for example, 
workers who came from Latin America on temporary visas to build 
the tunnel for Vancouver’s new Olympic-timed subway were paid less 
than European workers whom they worked alongside who were also 
on temporary visas. The employer claimed that this was due to its 
“international pay practices”. A human rights tribunal concluded that 
“international pay practices” simply meant that Seli Inc. had found 
that it could pay workers from countries with low wage rates less 
money than workers from countries with high wage rates, and it could 
continue to pay workers from low-wage countries lower wages even 
as they move them to different projects around the world. It is an 
abuse for a human rights tribunal to interfere in this discrimination, 
according to Mr. Flanagan. 
 
Mr. Flanagan’s claim that the market corrects for discrimination is 
unsupportable, but his treasured point is that governments, are 
always, and inherently, the worst discriminators. He cannot permit  
that governments can be either bad or good; that while governments 
can be the perpetrators of human rights violations, governments are 
also be the only ones that can create conditions of equality and 
correct discrimination effectively, since creating equality requires both 
the force of law and the use of public resources. Or that not acting 
can cause human rights violations that are just as harmful as those 
caused by acting badly. For Mr. Flanagan, government must be bad, 
must be the source of discrimination; restraining government is the 
only human rights task.   
 
While for me, Mr. Flanagan’s arguments are flawed and cruel, sadly 
he gets space on the op ed pages because these ideas have not 
been defeated, and the Globe and Mail helps to revitalize them. 
 
I pause over Mr. Flanagan’s op ed piece because it illustrates my 
point that at the centre of the equality project is a struggle between 
contending views of the role of government: governments should be a 
redistributive, egalitarian force, intervening in the market and in social 
relations to correct discrimination, vs. governments should be “hands 
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off”, permitting the market and social relations to control the 
distribution of opportunities and benefits in our society.  
 
In the speech that Rosalie Abella gave in 2004 when she was 
appointed to the Supreme Court she spoke of the shape of what has 
happened to the law and equality in Canada in her lifetime. She said 
“From 1970, with the Report of the Royal Commission on the Status 
of Women… we launched a new journey in this country which was, if 
not always about law, always about justice. We got official 
bilingualism and multiculturalism, gave persons with disabilities 
protected status in human rights codes, entered into serious 
dialogues with aboriginal people, welcomed waves of non-white 
immigrants, abolished the matrimonial property regimes that for 
centuries had kept wives on an economic continuum that ranged from 
invisible to inconsolable, and watched women …make the transition 
to a world with options….And then, with the Charter of Rights and 
Freedoms over 20 years ago.. we constitutionalized the protection of 
rights, gave independent judges the authority to enforce them, and 
introduced the public to a new, uniquely Canadian legal vision that 
rendered the status quo vulnerable to heightened expectation….” 
 
Justice Rosalie Abella and I are about the same age, and I share her 
sense that my own life and the life of equality rights in Canada are 
tightly wound together. But I would add some elements to what 
Rosalie has named. Since equality is an issue of material conditions 
not just law, the history of social programs is integrally connected to 
the history of equality rights in Canada. Canada’s basic social 
programs – health care, unemployment insurance, social assistance 
– and Canada’s human rights framework – emerge from the same 
vision of society as inclusive, based on a sharing of resources to 
ensure that no one will be left behind and that the most vulnerable 
are a part of “us”.  
  
It is no accident that the development of Canada’s national social 
safety net occurred during approximately the same period when 
human rights legislation was introduced, Canada became a signatory 
to key international human rights instruments, and entrenched a 
Charter of Rights and Freedoms in its constitution.  
 



 4 

Although some social programs, such as unemployment insurance,  
and some human rights protections, like fair employment ordinances, 
had earlier beginnings, the period between the 1960s and the 1980s 
was a period of concerted social program building -  with the 
introduction of the Canada Health Act, the Canada Assistance Plan 
Act, public pensions, long term care, legal aid -  as well as the period 
when rights guarantees were introduced in all jurisdictions. Both 
social programs and human rights guarantees express commitments 
by governments to redistribute resources and to intervene in the 
market and the family to create equality. Social programs give 
concrete reality to the right to equality. They level the playing field by 
turning illness, unemployment, childbirth, single status, old age into 
affordable - or at least not catastrophic – incidents of being human for 
low income women and men as well more privileged ones. For 
women in particular, social programs soften our economic 
dependence on men and shift some of the burden of care-giving from 
individual women’s shoulders to the state, permitting us to move in 
greater numbers into paid employment and higher education.   
 
When Justice Abella wrote her report on equality in employment in 
1984, it seems that we were almost at the height of the ‘government 
as positive actor’ trajectory. The question was not whether 
governments should have a redistributive role. The issue was how 
governments should exercise that role, what they should actually do. 
The federal government as a direct employer, and through its 
regulatory and funding powers, could make a substantive intervention 
in the labour market to create conditions of equality in employment for 
those groups who are disadvantaged by systemic discrimination. 
Given the patterns of systemic inequality for women, Aboriginal 
people, people of colour and people with disabilities, it was obvious to 
equality thinkers of the time that the right to non-discrimination, which 
was still so new, carried with it a duty on the part of government to 
eliminate barriers, alter old patterns of exclusion, and take “positive 
steps to correct discrimination”.  
 
Abella wrote at the conclusion of her report:  
 

To ensure freedom from discrimination requires government 
intervention… It is not a question of whether we need regulation 
in this area, but of where and how to apply it. 
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… 
What is needed to achieve equality in employment is a massive 
policy response to systemic discrimination. … 
 
It is not that individuals in the designated groups are inherently 
unable to achieve equality on their own, it is that the obstacles 
in their way are so formidable and self-perpetuating that they 
cannot be overcome without intervention. It is both intolerable 
and insensitive if we simply wait and hope that the barriers will 
disappear with time. Equality in employment will not happen 
unless we make it happen. 

 
Two essential elements needed in that “massive policy response”  
were, Abella wrote, equal pay for work of equal value and child care. 
When she wrote, she noted that the federal human rights act, which 
applied to only 11% of the Canadian workforce, guaranteed equal 
pay for work of equal value, but most provincial laws were limited to 
equal pay for equal work and therefore were only applicable to men 
and women in the same or similar jobs in the same company. About 
child care, she recommended that a national child care act be 
passed, after consultation with the provinces and territories, in order 
to ensure consistent standards across the country. 
 
Abella’s report was instrumental in moving the federal government 
from a passive to an active stance. As a result of it, we got the federal 
employment equity act, introduced in 1986, along with the federal 
contractors program, which has affected the employment practices of 
some private sector employers.  
 
Abella’s report shaped a federal position, but also fostered and 
supported proactive efforts by provincial, territorial and municipal 
governments, as well as some private employers, to eliminate 
discrimination from employment. Some of these other employment 
equity programs and policies were already in place at the time of her 
report, some came after it. 
 
But soon, all too quickly, backlash against the positive, interventionist, 
equality-creating role of government began. Programs that were put 
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in place were either short-lived, or, because of the fear of backlash,  
programs that were put in place had no frontlash.   
 
I can give my own experience at the City of Vancouver as an 
example. After being on the door step of Vancouver’s City Hall 
repeatedly in the mid-seventies in my role as one of B.C.’s first 
human rights officers, I persuaded City Council that it should  
introduce a new program to review its own employment practices and 
change them as necessary to eliminate discriminatory impact.  Why 
should I be there repeatedly because they had a sex-segregated 
workforce, would not hire women to collect garbage, or run 
lawnmowers, paid less for inside (“women’s”) jobs than they paid for 
outside (“men’s”) jobs, had a firefighter force that was all male and 
virtually white, and did physical examinations on all job candidates 
(including pelvic examinations) because they considered themselves 
entitled to hire only the healthiest, including those with the healthiest 
reproductive organs, although they did not want employees to 
become pregnant. They could be pro-active, correct their own 
problems, instead of waiting for me to appear again with a complaint. 
The City decided to do that and in 1977 introduced an Equal 
Employment Opportunity Program, and I became its first Equal 
Employment Opportunity Officer.  
 
However, reversal was swift.  After I produced a report that 
documented the extent of race and sex discrimination in the Fire 
Department, and the hiring and other practices that contributed to a 
virtually all white all male workforce, instead of admitting the 
problems and fixing them, the City Council  - now of a different 
political stripe because of an intervening municipal election – and 
urged on by an apoplectic fire chief, cancelled the Equal Employment 
Opportunity Program. It took a few years to get a milder, more 
training-oriented program back in place.  I am sure that employment 
practices have improved at the City of Vancouver in thirty years. But 
the City successfully, but wrongly, fought off an equal pay case filed 
recently by women dispatchers on the technical ground that the 
comparable male dispatchers had a different employer although the 
men were also paid by the City. The Fire Department may now have 
more men of colour, but at last count it had seven women firefighters 
in a force of about 800. The task of correcting systemic discrimination 
is far from done. 
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The Ontario NDP introduced an employment equity act in 1993 that 
applied to the private sector as well as the public sector, in response 
to a broad, and organized demand from women, people with 
disabilities, and organizations of racialized people. But this legislation 
was quickly repealed as soon as the Harris government took power in 
1995.  
 
Most provincial governments, while unwilling to make employment 
equity requirements of private sector employers, did introduce 
employment equity policies to govern their own hiring practices. But 
even some of these policies have been repealed. For example, the 
new ‘so-called Liberal’ government of British Columbia in 2002 
repealed the employment equity policy for the public service, 
promising to "to restore a professional, non-partisan public service 
appointed strictly on merit…” This was accompanied by the repeal of 
the section in the Human Rights Code that had been introduced only 
six months earlier by the BC NDP to guarantee women equal pay for 
work of equal value. 
 
Twenty-five years later, the situation with respect to equal pay for 
work of equal value is exactly the same as Abella reported it.  Only in 
federal jurisdiction and Quebec are there laws that guarantee women 
equal pay for work of equal value in the private and public sectors. 
Some governments have negotiated equal pay for work of equal 
value policies with their own employees. However, when those 
governments breach their own equal pay agreements, as the 
Newfoundland government did, those agreements can be legally 
abrogated as long as the government claims it is facing a fiscal crisis. 
 
Nor can we say twenty-five years later that we have made much 
progress on child care. Although women have been lobbying for thirty 
years for a national child care program, we still do not have it, and 
although we came closer under the Liberal minority government in 
2006 than we have been for a while, we have been set back again by 
the Harperite determination that government should not interfere in 
families. 
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As Issa Bakker has shown, the patterns of employment have shifted, 
but the reality of inequality on the basis of sex, race and disability 
remains. 
 
The pattern of retrogression, as it is called in the sphere of 
international human rights law, has not affected only employment 
equity programs but a broad swath of policies, programs and 
legislation that provide the fundamentals for equality in Canada.  
 
Starting in the early 1990s, and continuing to today, we have seen 
governments – federal and provincial - withdraw money and policy 
support from social programs, including social assistance, 
employment insurance, housing, and post-secondary education. This 
pattern of withdrawal was precipitated and profoundly shaped by Paul 
Martin’s 1995 federal budget, which repealed the Canada Assistance 
Plan Act, removed standards of adequacy for social assistance and 
cut the transfers to the provinces that had been designated for 
expenditure on health, post-secondary education, social assistance 
and other social services. Since that time, we have watched 
governments – federal and provincial - narrow eligibility rules for 
benefits, cancel the Kelowna Accord, fail to create accessibility for 
people with disabilities, resist addressing racism, weaken human 
rights institutions, and narrow access to justice.  
 
Strong social programs, including adequate social assistance, civil 
legal aid, child care, home care, respite care, women’s centres and 
shelters for battered women are equality-creating programs for 
women.  All of these have been diminished, and the impact on 
women has been diminished equality.  
 
Because of government withdrawal and the erosion of social 
programs, there are also more poor women and men trying to survive 
on inadequate welfare rates, high rates of poverty among the most 
vulnerable groups, and increasing hunger and homelessness in 
Canada.   
 
In a society as wealthy as ours, and committed to equality, a 
widening gap between rich and poor is a profound failure. Poverty 
affects the enjoyment of every other right – sexual autonomy, 
security, political participation, life itself. And in Canada ‘poor people’  
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is a group disproportionately composed of women, Aboriginal people, 
people of colour and people with disabilities, which illustrates that  
poverty is also a manifestation of deeply embedded systemic 
discrimination. 
 
The pattern of the last fifteen years has amply demonstrated that 
when governments withdraw, there is a widening gap between the 
rights that Canada has committed itself to and the realization of them 
in people’s lives. Canada, a country that was once thought of 
internationally as a human rights leader, is no more. We are known 
now to be an international laggard, to be a country with serious, 
internationally recorded and documented human rights failures.  
 
What government and courts and everyone needs to understand now 
is that when government pulls back from its role as a remover of 
barriers, as a creator of the conditions that allow relations of equality 
to flourish, the human rights of the most vulnerable people are 
violated. Positive action by governments to create equality is 
essential. Without it, rights are merely empty.  
 
Justice Abella’s message of twenty-five years ago is even more 
pertinent today. We never did do what Justice Abella wanted us to 
do, fully or whole-heartedly or for long enough. We did bits of it, 
timidly, for a while. Her message of 1984 is equally a message for 
today. Ensuring equality requires government intervention. Rights 
cannot be fulfilled without government action.  
 
Now we hope that she will have another decade at least to deliver 
this message from the bench of the Supreme Court of Canada, while 
we do our best to deliver the same message from each place we can. 
 
 
 


