


(el Social Condition 

Issue 
We were asked to consider whether social condition 

should be added as a prohibited ground of discrimina- 
tion in the Act. Nonc of the current grounds are spec~fi- 
cally economic in nature. Howevcr, wc certainty came 
to understand thc close connection between many of 
the current grounds and the poverty and economic dis- 
advantagc suffered by those who share many of the per- 
sonal characteristics alrcady referred to in rhc Act. 

This section deals wth  discrimination on the ground 
of social condition. A separate but related issue is 
whether the Act should guarantcc ccrtain ~ocial and 
cconomic rights. That issue is discussed in the next sec- 
tion of the report. 

What We Heard About Poverty 
During our consultations we hcard more about 

poverty than any other single issue. Many groups are 
very concerned by poverty in Canada and want govern- 
ment to do something to assist the economically 
disadvantaged. 

We heard a great deal about the growing disparity 
xtween poor people and the affiuent in Canada. We 
were struck by the dcsirc expressed by the people who 
attended our consultations for an instrument to fight 
mck. Thcy wanted tho Act to become that instrument. 

u P ~ o r  people face discrimination every day - 
ndignities, lackof respect from the media, business, 
~ n d  all levels of government. A growing proportion of 
"naedins arc living in poverty. and that poverty is 
ieepening. Growing up jn poverty has Me-long cffects 
)n people's lives and their ability to be healthy and 
,articipate in their community." (End Legislated 
'ovcrty) 

*Discrimination on the basis of poverty is not sim- 
)ly an attack on the dignity and equal citizenship of 
xople living in povexty. Jt is itself a major cause of 
~overty." [...I 

Systemic patterns of discrimination because of 
iocial condition in the private sector I...] exacerbate 
poverty. Here they are immune from Charter scrutiny 
md adequate human rights protections for the poor 
Ire therefore of men more critical importance [...I 
Lystcmic issues of credit-worthiness essessment, 
leposit requirements, co-signor requirements and the 
ike loom hrge in the dcniaf of services, housing and 
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facilities to poor people." (Charter Committee on 
Poverty Issues) 

"It is possible that ti more urpansive application of 
this ground might have a considerable impact, for 
example, in corrections and conditional rclcase, given 
that a large majority of federally sentenced offenders 
come from relatively disadvantaged socio-economic 
situations." (SoIicitor General Canada) 

"The problem with the term 'social condition' is 
that it is so lacking in specificity that it applies to 
every member of society and docs so on numerous Icv- 
els. It would appear not to be directed to protecting a 
particular goup ,  but everybody. [...I A person's social 
condition at any particular point in time is not neces- 
sarily an immutable cbaracteristic [...I and thereby 
fails the test of immutability. Nor is 'poverty' - if 
that is the actual, characteristic sought to be protected 
under the description 'social condition'- an 
immutable characteristic of any individual. Tbcre is 
no question that poverty is an unfortunate occurrence 
in our society, but one that contains the possibility of 
being overcornc given the variety of mechanisma in 
placc to assist those who are in need." (Canadian 
Bankers Association) 

"The immigration program strives for a balance 
between humanitarian, family reunification and eco- 
nomic objectives. 'Social condition,' if adopted as a 
ground of discrimination I...] could bring the CHRA 
into conflict with the economic objectives of the 
Immigration Act- that is to select and admit people 
to Canada that can contribute to the country's social 
and economic well-being I...] If the costs of immigra- 
tion are seen to exceed the benefits, support for immi- 
gration ovcratl could diminish." (Citizenship and 
Immigration Canada) 

"Social condition enables us to recognize the 
specifics, characteristics and vulnerability of cconom- 
ically disadvantaged persons and to prohibit distinc- 
tions based on these objective data and even on 
stcreotypes, disadvantages and prejudices." (Ligue dcs 
droits et libcrtCs) 

Bill  S - 1 1  
In Junc 1998, the Senate passed Bill 3-1 1 to add thc 

ground of "social condxtion" to the Act. In the spring of 
1999, the Bill was defeated in the House of Commons. 
At that time the Minister of Justice said she wished to 
address this issue within thc comprehensive review of 
the Act this Panel was asked to conduct. 
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::.t'ler Human Rights Legislation in Canada  
The Quebec Charrer of Human Righm and Freedoms is 

the only provincial human rights law prohibiting dis- 
crimination on the ground of social condition. 
However, several other provinces and territories 
include nerrowcr grounds, which Cover characteristics 
that would likely be covercd by the ground of social 
condition. Only the federal, Ncw Brunswick and 
Northwest Terrirories acts offer no protection from 
similar discrimination. Newfoundiand's lcgislation uses 
the term "social origin." Discrimination bascd on 
"source of income" (or "Iawful source of income") is 
prohibited in the lcgislation of Nova Scotia, Aiherta, 
British Columbia, Manitoba, Prince Edward Island and 
the Yukon. Ontario and Saskatchewan use the term 
"receipt of public assistsncc." These grounds do not 
always apply to all areas covered by the legislation. In 
British Columbia, for example, the prohibition nf dis- 
crimination based on thc source of incomc only applies 
to housing. Ontario prohibits discrimination bascd on 
thc receipt of social assistance, but only in relation to 
accommodation (housing). 

interrlational Obligations 
InternationaIly, the United Nations Committee on 

Economic, Social and Cultural rights, in its concluding 
observations on Canada's pcrformance under the 
fnternational Covenant on Economic, Social and Culrural 
Rights in December 1998, expressed concern about this 
issue. The Committee urged federal, provincial and ter- 
ritorial governments *to expand protection in human 
rights legislation, [...I to protect poor people in all juris- 
dictions from discrimination bccause of social or cco- 
nomic status." 

W h a t  Does "Social Condi t ion"  Mean?  
We were asked by th.e Minister of Justice to consider 

the addition of a ground of "social condif on" rpecifi- 
cally. To consider this question, we need to determine 
what this might mean and, if we dccidc to recommend 
adding i t  to the Act, whether there should be a statutory 
definition. 

The Quebec experience with this ground provides thc 
most guidance about its meaning. Jurisprudence has 
developed over time. The Quebec courts and Tribunal 
have clarified the factors that should be considcrcd in 
detcxmining whether an act is discrimarory on thc 
ground of social condition. 

In ihc case of Commzssio~i dcs droits dc la personne du 
QuEbec 1). Gauthrer (1993). the Quebec Tribunal sa~d: 

"ITJhe dcfinition of kocial condition' contains an 
objechve component. A person's standing in society 
is often determined by his or  her occupation, income 
or  education lcvel, or  family background. It also has 
a subjective component, associated with perceptions 
that are drawn from these various objective points of 
reference. A plaintiff need not prove that a11 of these 
factors influenced thc decision to exclude. It will, 
hnwcvcr, be necessary to show that, as a result of one 
or  more of these factors, the plaintiff can be regarded 
as part o f a  socMIy identifiable group and that it is 
in this context that the discriminatioa occurred." 

This language is generally consistent with guidelines 
concerning the meaning of social condition issued by 
thc Qu&bec Commission in 1994. 

Though "social condition" does not mean the same 
thing as poverry, for the purpose of our examination, 
wc will take it to refer to identifiable classes of individ- 
uals in disadvantaged social and economic situations. 
This identification rests on the social and economic 
indicators of disadvantage these individuals share (the 
objective component), as well as the way they are pcr- 
ceived by others (the subjective component). The idea 
that a group can suffer because of the pcrccptions of 
others and can bc dcGned by those perceptions is con- 
trary to the concept of equality. This is how stercotypes 
work. 

i s  There a Need for the Ground o f  "Sociai 
Condition"? Does  Such Discrimination Come 
Within  Federal jurisdict ion? 

Our rcscarch papers and thc submissions we received 
provided us with ample evidence of widespread dis- 
crimination bascd on characteristics related to social 
conditions, such as povcrry, low education, homeless- 
ness and illiteracy. We believe there is a need to protect 
pcople who are poor from discrimination. 

Barricrs to employment for the socially and ccanomi- 
cally disadvantaged do not differ a great deal between 
Federal and provincial jurisdictions. Educational 
requirements ret unnecessarily high can create a serious 
barrier. The unemployed hsve more difficulty finding a 
job than those who err crnpioyed. The requirement rhst 
job appiicants pay for an aptitude test, or supply tools 
or expensive uniforms can also be barricrs to employ- 
mcnr for the poor. 
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Barriers to services exist within federal jurisdiction. 
In banking services, research papcrs and submissions 
madc to the Panel referred to the attitudes ofbank 
employees and the large number of identification docu- 
ments required just for opening an account i s  major 
barriers. People with low incomes were less likely to 
have bank accounts than those with higher incomes. 
They arc less likely to possess certain pieces ofidentifi- 
cation nceded for these purposes. Some banlcs are mov- 
ing out of lower income neighbourhoods. The freezing 
of funds from cashed cheques has a significant effcct on 
the poor, who cannot afford to wait for the cheque to 
clear. People who are poor even havc trouble cashing 
government cheques. We were told during our consul- 
tations that complaints werc filed with thc Commission 
on bchalf of singlc mothers denied mortgages because 
they were on wclfare or could not mcct minimum 
income requirements. The complttints were dismissed 
because social condition was not a ground. In the casc 
of D'Aoust v. VaNieres (1993), the QuCbec Tribunal held 
that thc refusal of a mortgagc by a provincially 
regulated financial institution was discrimination on 
the ground of social condition when evidence showed 
the complainant had sufficient means to obtain a mort- 
gage, but was refused when the institution found out 
shc was a welfare recipient. 

We were told that people who are poor experience 
problems with telephone services. In its "Terms of 
Service" published in Teiephonc Directories, one com- 
pany advises that generally, it cannot require deposits 
from an applicant or customer at any time unless: 
(a) thc applicant or customer has no crcdit history with 
the company and will not provide satisfactory credit 
information; (b) has an unsntirfactory credit rating 
with the company due LO payment practices in the pre- 
vious two years regarding the company's nervices; ox 
(c) clearly presents an abnormal risk of loss. These 
tcrms were approved by thc CRTC. We were told in a 
submission of at least one complaint filed with the 
Commission chailenging a company's decision to care- 
gorize a single mother on welfare, hut with a spotlcss 
crcdit history, us =an abnormal risk of loss" solcly 
hccause she was unemployed. According to the submis- 
sion, the complaint was dismissed by thc Commission 
becausc "soda1 condition or receipt of public assistance 
is not a prohibited ground of discrimination under the 
CHRA." 

Housing on Indian Rcscrves isanother mattcr that 
falls within fcderal jurisdiction. In its Conduding 

Observations on Canada's last report on compliance in 
1998, thc United Nations Committee on Economic, 
Social and Cuitural Rights expressed "deep conccrn" 
about "the shortage ofadequate housing, thc endemic 
mass unemployment and the bigh rate of suicide, cspe- 
cialiy among youth in the Aboriginal communities." 

Many of these factors, such as low income and lack of 
education, are also barriers facing groups characterized 
by other grounds, such as race and disability. A dispro- 
portionate number ofpcople from the First Nations, for 
example, live in extrcme poverty and have few educa- 
tional and employment opportunities. 

Some barriers relatcd to poverty could be challenged 
on onc or more of the existing grounds. However, these 
cases have rarely heen successful. They are difficult to 
prove bccause they do not challenge the discrimination 
directly. Such a case may require complcx expert tcsri- 
mony about the cconornic status of the group affccred, 
since it may be necessary to show a disproportionate 
effect on a particular group. Evidence can be even morc 
difficult to obtain if the case involves the interaction of 
multiple grounds. Perhaps morc fundamentally, if a 
policy or practice adversely affects all poor people or  all 
people with a low level of education, a ground-by- 
ground consideration of the issue can be scen as a 
piecemeal solution that fails to take into account the 
cumulatke effcct of the problem. 

Is  "Social Condition" Similar to Other 
Grounds Now Included in the CHRA? 

The Act's focus on the prohibition of discrimination 
on the listcd grounds defines its purpose in many ways. 
The current grounds represent the kinds of distinctions 
that have had a discriminatory effect on individuals in 
the past and can be expected to continue to have this 
effect unlcss steps are taken to prohibit their unjustifi- 
able use. 

We thought it would be appropriate to consider 
whctber the ground of social condition would result in 
similar protection for similar rcasons. 

In deciding whether an individual or a group are pro- 
tectcd by the equality provisions of the Chartcr, the 
courts usually considcr the following: 

(a) whether the personal characteristic is immutahle 
becausc it is beyond the control ofthe individual 
or cannot he altered exccpt at an unacceptable 
cost to the individual; 

(b) whether those possessing thc charactfristic lack 
political power; 

THE REPORT OF THE CAhAblAN HUMAN RIGHTS ACT R W E W  PANEL 

Bruce
Rectangle



(c) whether there are historical patterns of discrimi- 
nation against individuals with this characteristic; 

(d) whether members of the group experience similar 
social and economic disadvantage; 

(e) whether there is a relationship betwcen thc per- 
sonal characteristic shared by members of the 
group and the grounds listed in the Chartcr. 

The general definition of sociat condition we are 
usin& covcrs persons who cxperience pattcrns of social 
and economic disadvantage. The aim is to target protcc- 
tion by using personal charactcrjstics in the same man- 
ner as equality concerns are raised under the Chartcr. 

The Panel can hardly dispute thc fact thst character- 
istics such as poverty and a Low level of education have 
historically been associated with patterns of disadvan- 
tage. However, somc of the other criteria arc open to 
dchate. For example, some peopic escape poverty and 
improve their level of education. The Quebec definition 
of social condition covers such situations as being on 
welfare. If those factors arc treated as constituting 
singly a specific social condition, they do not appear 
immutable. It is fair to ask whether social condition at 
any time should he considered immutable. 

Further, the courts have not often found such charac- 
teristics as occupation or  job status, income level or 
source of income, residence or detention. in a correc- 
tional facility to be protected grounds under the 
Charter. But  therc have been a few cases where the 
courts have protccted from discrimination groups 
defined by a number of grounds at once, such as single 
motherhood, racc and age. 

Rcsearch done for the Pancl shows that poverty is 
immutable in the sense that it is beyond the control of 
most poor, at least over considerable periods ofthcir 
lives. There is evidence that poverty is inherited because 
individuals whole parents were poor are more likely to 
live in poverty. Similarly, there is a correlation between 
one's educetioual level and that of his or her parents. 
Our research also shows that while people may move 
from social assistance to a low-paying job to employ- 
ment insurance, f a v  actually move into income levels 
high enough to escape their condition of poverty. 

We hcard a great deal about prejudicc against people 
just because thcy are poor. The National Anti-Poverty 
Organization stated hcfore the Senate committce: 

*[...!The issue here is not poverty itself, but, rather 
thc gratuitous discrimination against the poor.[ ...I 
Those of us on the receiving end of this treatment 
understand what a blatant affront to human dignity 

this treatment is.- (Fred Robertson, NAP0 testi- 
mony, Senate Standing Committee on Legal and 
Constitutional Affairs) 

There is a difference between a valid justification for 
the refusal of a loan and a denial based. on stereotypes 
about the poor. 

We were given examples showing that prejudicc 
against the poor goes so far as to question their concern 
for their childrcn and their parental ability. 

"What consigns children to poverty is a change in 
attitude of their parents.[ ...I To enter into parcnt- 
hood single, as a lark, because you just felt i t  would 
be a fun thing to do, is impossibly selfish. We com- 
pound their [the parent&'] folly by telling thcm not to 
bother learning how to feed their children a nutri- 
tious breakfast, Don't worry, we say. Send your kids 
to school and we'll set up a breakfast program. Do 
vast droves of kids starve to death during the summer 
vacation when the programs arcn't available? Of 
course not. Their mothers arc forced to feed them." 
(Breaking the poverty cycle, Novcmber 28, 1999, by 
Christina Blizzard - Toronm Sun) 

"If we want children to get a good and healthy start in 
life, what we need more than anything else is respon- 
sible parcntr." (The Eraser Institute, Eraser Forum, 
January 1997, In the Interests of Children, Chris Sarlo) 

"It might be good for teachers and health workers 
who come in contact with Canada's poorest parents 
to help thcm as well. It's possible that loving atten- 
tion to one's children cannot be learned. But what a 
shame it would be if our compassionate society did 
not try to teach it." (Editorial- Globe avd Mail, 
April 21, 1997) 

"That's why health and education policy makers 
should help Canada's most necdy children, often the 
poorcst oncs, by helping their mothers and fathers 
lcarn how to be better parents." (Editorial - Globe 
and Mail, Aprit 21, 1997) 

"In general, children in poor families have the 
parental deck stacked against them in the first three 
years of their life.[ ... 1 A supply-side approach to 
poverty would invest mightily in thc time availability 
and parenting skills of poor parents.[.. .I" (William 
Thorsell- Globe and Mail, November 30, 1996) 
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Ontario Premier Mike Harris cut a $37 welfare sup- 
plemcnt for pregnant bencficiuries - expressing con- 
ccrn that the funds were squandered. 

"What wc're doing, we're making sure thosc dollars 
don't go to becr, don't go to something else, but in 
fact, if thcre are requirements for the health of the 
mother, they'il get it from us. [...I But it won't bc s 
blanket chequc that can bc spent on anything. It 
will be spent to the benefit of the child." (Prcmier 
apologizes to welfare rccipients, Ottawa Citizen - 
April 17, 1998) 

He later apologized for the comment. 
Our research produced the following quotation taken 

from a "confidential" memo about the groups used in 
political focus testing for the federal strategy on child 
poverty. 

"Somewhat surprisingly, moral explanatory accounts 
of poverty were more common and powerful 
perceived causes of povcrty: lack of responsibility, 
effort or family skiUs were universally cited explana- 
tions ... M06t secure participants see childrcn as 
deserving and thcir parents as less so [possibly unwit- 
ting agents of their children's misfortune] [...I 
Welfare rccipients arc seen in unremittingly negativc 
terms by the economically secure. Vivid stereotypes 
[bingo, bonze, etc.] reveal a range of images of SARs 
[Social Assistance Recipientsj from indolent and fee- 
ble to instrumental abusers of the system. Few secm 
to reconcile thcse hostile images of SARs as authors 
of their own misfortune with a parallel consensus 
that endemic structural unemployment will be a fixed 
fcature of the new economy." (Obtained by Jean 
Swanson of End Legislated Poverty under Access to 
Jnformatioti from HRDC) 

There is an interrelationship bctween the ground of 
social condition and other grounds listed in thc Act 
such as race, sex and disability. The severely disabled 
and single older women arc among thc poorest in 
Canada. Womcn still earn less than men on average. 
Illiteracy (in French or English at least) might be asso- 
ciated with disability or national or ethnic origin. Yet, 
as noted earlier, even taken together, thosc grounds do 
not encompass all people who are illiteratr. 

Many expressed the concern that social condition is 
too vague, unlikc grounds such as sex and colour. The 
income and education criteria are relative. Howevcr, 
our research suggests that ifwe were to recommend a 

narrower ground of discrimination, such as receipt of 
public assistance, rhe protection provided by the Act 
would become fragmented. Many would only be pro- 
tectcd temporarily whilc on welfarc and lose that pro- 
tection when their source of income changed, even 
though. the disadvantages they suffer might remain the 
snme. Thc term "povcrty" should be avoided because 
there is no consensus about its meaning or measure- 
ment. Our rescarch tells us that the Low-Income Cut- 
off(LIC0) set by Statistics Canada is used by most 
researchers in Canada, but Statistics Canada only sanc- 
tions its usc as an indicator of "strained cconomic cir- 
cumstance~,~  not as a povcrty threshold. On the other 
hand, the very existcnce of stereotypes about the poor 
shows tbey are often secn and treated as a distinct 
group. Existing grounds such as age and disability arc 
also relative, and thcre is considerable debate about 
how to define disability and mce. 

Somc might say poverty and illiteracy are Iess likely 
to form part ofan individual's idcntity than sex or reli- 
gion. On the other hand, our research shows that the 
persistence of such factor8 and the way they shape social 
and economic relationships suggest they are a part of 
one's identity or perceived identity. 

Adding the Ground 
Wc believe it is essential to protect the most destitute 

in Canadian society against discrimination. At the very 
lesnt, thc addition of this ground would cnsure there is  
a means to challenge stereotypes about the poor in thc 
policies of privatc and public institutions. We fecl that 
this ground would perform an important educational 
function. It sends out a signal about assumptions and 
stereotypes to be taken into account by policymakers. 

Litigation on this ground should not displace study, 
education and the need to look at other means to find 
solutions to the problems experienced by the people 
who are poor. The best way to combat poverty and dis- 
advantage remains private and public activity aimed at 
improving the conditions of the socially and economi- 
cally disadvantaged. Perhaps tbe addition of this 
ground will spark more of this activity. We hope so. 

Aa a further step, the ground of social condition 
should be added to the list of grounds in the affirmative 
action or equity program defence. Public and private 
organizations should bc able to have programs aimed at 
improving thc conditions of individuals on the grounds 
specified in the Act, including this one. 
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We heard some concerns that adding this ground 
cooid ovetwhclm the Commission with claims based on 
social condition. However, the Quebec experience does 
not suggest there would be a large number of claims on 
such a ground. 

Thc Panel also beljeves that the Comm~ssion rhevld 
carry out studies on social condition in the furtherance 
of its edncational purposc. 

The  Definition 
The Panel believes that the ground of social condition 

should he defined in the Act in a manner similar to the 
Quebec definition, with thc addition of a provision lim- 
iting it to disadvantaged petsons. 

The Quebec definition quoted above is not in fact a 
single definition, but a list of characteristics to look for 
in assessing whethcr an action is discriminatory. As thc 
Qu6bec Tribunal states, it is not necessary to prove the 
presence of all of thesc characteristics (ohjcctive and 
subjective) in a single case. But the characteristics must 
describe a socially identifiable group (the objective 
component). The subjective component is an important 
clement of the definition because it hclps distinguish 
between people perceived as part of a socially identifi- 
able and stereotyped group, and other individuals, such 
as students, who may temporarily have a low incomc 
but are not subject to such perceptions of inferiority. 

The fact thilt a tribunal must consider whether the 
claimant has shown the presencc of a number of factors 
in what is alleged to hc a discriminatory act, tather than 
a single pcrsonal characteristic as is the case with most 
of the other grounds, makes the tribunal's job harder. It 
would he simpler if the tribunal only had one factor to 
consider, for example, the level of income. However, 
the advantage of the multiplc Factor approach i s  that it 
reflects the subtlety ofthe perceptions about a group of 
disadvantaged individuals who may not ail share the 
same characteristics, but who suffer from a similar sort 
of persistent disadvantage. 

The QuCbec definition also contains factors that arc a 
matter of  degree, such as the Iwel o f  income or wealth 
and education. This means that this ground is different 
from a ground such as sex. However, the Act prohibits 
discrimination on such grounds as disability, which i s  
often a matter of degree, The fact that the definition 
conrains a number of factors makes the definition more 
flexible and avoids the need to make specific rules 
about where to draw the povcrty line, for example. This 
way, poverty would be considered as one Factor in 

determining whether a person's social condition has 
resulted in discriminatory governmcnt or private 
action. Other relevant factors could be considered and 
weighed to determine whether the treatment of this 
individual or group of individuals was bascd on this 
ground. 

The Panel considered whether thc ground should 
cover only disadvantaged persons or  also persons dis- 
tinguished as a group by their privileged position. In 
other words, we wondered whether the definition 
should be a neutral term like race or scx or refer to dis- 
advantage like the ground of disability. There havc been 
cases in Quebcc wherc the ground was held to prohibit 
discrimination against individuals with above averagc 
incomes or prcstigious occupations. I n  our view, this is 
not appropriate for two reasons. First, we feel that the 
protection here is aimed at those who suffer disadvan- 
tage because of their social coadition. Second, we do 
not want to propose a ground th.at is too broad. The Act 
could contain a definition similar to a proposed (hut 
defeated) amendmcnt to Bilt S-11, which provided that 
"sociulcondih'on includes characteristics rclating to 
social or economic disadvantage." 

We believe thc ground of social coadition should be 
designed to protect persons whose situation of povcrty 
is ongoing rather than persons who may temporarily 
find themselves in that condition. 

Possible Exemptions 
It is clear that rights are not absolute. Any discussion 

o i a  right must consider whether other factors should 
be put in the balance with it. 

Litigation on this ground would require the Tribun&i 
to deal with economic and social issues that courts have 
not yet seen under the Chancr. Most of the cases in 
Quebec on thc ground of social condition have concerned 
residential accommodation. These cases will have Few 
equivalents in the federal rector because housing is a 
matter of provinciai jurisdiction, though federal gov- 
ernment housing policy and bank mortgages would fall 
within fcderal jurisdiction. Housing issues involving 
Aboriginal people living on reserves is also a matter 
within federal jurisdiction. There are only a few cases 
where complaints based on social condition in employ- 
ment and services were succesrful in Quihec. 

The prittcrn of complaints in the federal sector could 
be substantially different. Many statutes and govern- 
ment programs make distinctions bared on economic 
classifications. Thcre arc cases where the Tribunal and 
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the courts held rhat the concept oF"services [...I 
customarily available to t he  general public" covers a 
broad range of governmental activity, including matters 
such as unemployment insurance, policing, immigra- 
tion, employment and research grants, and even taxe- 
tion under the Incbrnc Tar ACL And, as stated catlier in 
our Report, the Supremc Court of Canada has held that 
human rights legislation has primacy over other legisla- 
tion. The Tribunal's remedial powers are also relatively 
broad. 

Thc Panel is conccrned that the addition of this 
ground may lead to considerable litigation over com- 
plexgovernmcnt programs and an overall reluctance by 
governmcnt to initiate social programs. 

We could scc challenges against many laws and pro- 
grams, includjng tax and immigration laws, employ- 
ment insurance and training programs, on the ground 
that they discriminate against the socially and economi- 
cally disadvantaged. If thosclaws and programs are 
found to be services available to thc general public and 
if the principle of primacy means they axe inoperative 
wlwrc they conflict with the Act, the Tribunal would 
have the power to nullify legislative and govcrnmcnt 
decisions that have very wide policy and budgetary 
implications. Of coursc, government agencies could put 
forward the bondfidejustification in the case of serv- 
ices. This could involve the Tribunal in weighing policy 
choices like the courts arc called on to do under the 
Charter. It is not clear how wcll the bonafidejustifica- 
tion is suited to deal with these concerns. The Trihunal 
and the courts have not been vcry consistent in defining 
the defence they apply in primacy cases. 

Recently, the courts have been tending ro narrow the 
interpretation of the concept of "scrvices" in cascs 
where there may be a conflict with other statutes. 
Increasing their pojicy role'might givc the courts an 
incentive to continue narrowing the scope of the pro- 
tection offered by the Act. 

One way of limiting the effect of the ground would be 
to recommend a narrow definition of social condition. 
Thir does not seem to thc Pancl to be a good idea 
because it would limit the good rhat the addition of the 
ground might give and hinder thc future developmcat 
of the ground. Instead, we arc rccomrnending that the 
ground be defined in a manner similar m that 
developed in Quebec, with the cxccption that it would 
be limited to peoplc who are disadvantaged. 
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On the other hand, we believe that some government 
programs could involve thc Tribunal in complicated 
palicy issues on which it should not be in a position to 
sccond-guess the government. Tbe complicated scheme 
of taxation under the Income Tnu Act is a good example. 
Another might be immigration, whcre issues of control 
over entry into Canada arc at stake. We bclieve the gov- 
ernment should he able to  adopt programs intended for 
certain categories of underprivileged without t h e  pro- 
grams being challenged because they do not address all 
categories of ur,derprivilcged. The govcmment should 
be able to exempt such programs from the Act ar least 
for s limitad, renewable time. We feel thcrc should be a 
time limit on the exemption bccause other exemptions 
we have been called upon to consider more than twenty 
years after passage of the Act were provisionally placed 
in the Act in 1977. This would allow the exemption$ to 
be reduced as experience with litigation on this ground 
grows. It might be Fcasible to review the exemptions as 
part of thc five-year review of the Act we are rccom- 
mending in chaptcr twenty. The government should be 
able to jusdf), any exemption made this way. Exemptions 
should not be used as an nd hoc way of avoiding 
scrutiny whcn the governmcnt simply wants to shield 
from litigation a service for which there is no provable 
justification. Thcse exemptions arc meant only for true 
government services, and not services provided by 
Crown Corporations or  Departments that aye similar to 
those in the private scctor. 

The ground would apply to serviccs offered by thc 
prjvatc sector too. Howcvcr, these services are closer to 
the kind of scrvices meant to be dcfcnded using thc 
bonafide ju8tification. In the Dickason v. University of 
Alberta (1992) case on mandatory retirement, the 
Supreme Court of Canada ruled that the kind of defer- 
ence given to broad governmental dccisions based on 
compcting claims for resources should not he extcnded 
to the private sector. 

Finally, wc are aware that our recommendations con- 
cern only discrimination based on thc condition of 
underprivileged persons and that the Act docs not cover 
the whole reality of poverty, which comes under the 
general responsibility of government. 
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